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The Centerline 

O n August 21, 
2009, Governor 
Brewer signed 
into law House 

Bill 2014.  Among other 
things, the legislation takes 
approximately $10 million 
from the sale of state trust 
lands and gives it to the Ari-
zona State Land Department 
for the purpose of managing 
state trust lands.  This re-
verses almost 100 years of 
state history in which the 
Legislature believed, cor-
rectly, that it could not divert 
state trust land proceeds for 
any purpose.  Ordinarily, 
sales from state trust lands 
would be deposited into the 
Permanent State School Fund.  
It is the income from the Per-
manent State School Fund 
that helps support the Class-
room Site Fund and educate 
Arizona’s public school stu-
dents.   
 
The legislation allows the 
State Land Commissioner to 
designate up to 10% of state 
trust land proceeds each year 
to pay for the State Land De-
partment to manage state trust 
lands.  Up until now, such 

funds were appropriated by 
the legislature from the state’s 
general fund.  Now, in order 
to help reduce the state’s 
budget deficit, the Legislature 
has decided to take it out of 
the classroom instead.   
 
On October 27, 2009, the 
Center sent a letter to Attor-
ney General Terry Goddard 
requesting that he institute an 
action under Arizona law to 
enjoin the illegal payment of 
public monies that HB 2014 
requires.  In our letter to the 
Attorney General, we identi-
fied several reasons why the 
transfer of funds is unconsti-
tutional.  First, HB 2014 di-
verts funds from the Perma-
nent State School Fund in 
violation of Arizona constitu-
tional provisions that prohibit 
the Legislature from diverting 
funds that are allocated to a 
specific purpose by an initia-
tive or referendum measure.  
In 2002, Arizona voters ap-
proved Proposition 300 which 
reenacted and amended the 
statutory provisions regarding 
the Permanent State School 
Fund and requires that earn-
ings above the 2000-2001 

level were to be deposited 
into the Classroom Site Fund. 
 
Second, HB 2014 violates the 
Enabling Act, the federal law 
that provided for Arizona’s 
admission into the Union.  
The Enabling Act expressly 
provides that all proceeds 
generated from state trust 
lands shall be directly pro-
vided to the beneficiaries of 
those lands.  No other use of 
those funds is permitted by 
the Enabling Act. 
 
Finally, the legislation vio-
lates several provisions of the 
Arizona Constitution which 
provide that no money shall 
ever be taken from a perma-
nent fund for any object other 
than that for which the land 
producing the fund was 
granted.   
 
Under Arizona law, the Cen-
ter must wait to file a lawsuit 
until the Attorney General 
either declines to take action 
or 60 days from the date of 
our letter, whichever occurs 
sooner.  The Center is work-
ing closely with the Arizona 
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Center to Sue EPA  
To Take Action on the  
Phoenix Area 5% Plan  

O nce again the United 
States Environmental 
Protection Agency 

(EPA)  has failed to meet a 
mandatory deadline to take 
action on the Phoenix air 
quality plan for PM-10 
(particles of 10 micrometers 
or less) and the Center will, 
once again, be suing to en-
force it. In 1996, the Phoenix 
area was classified as a seri-
ous PM-10 nonattainment 
area under the Clean Air Act 
and was required to develop a 
nonattainment plan that pro-
vided for expeditious attain-
ment of the national stan-
dards.  Since that time, Ari-
zona has made several plan 
submittals and adopted vari-
ous control measures but con-
tinues to violate the standard 
  
The first serious area PM-10 
plan was submitted on July 8, 
1999.  In November 1999, 
EPA notified the state that 
additional work needed to be 
done in order for EPA to ap-
prove it.  Consequently, in 
February, 2000, the state sub-
mitted a revised Serious Area 
PM-10    plan.  In April 2000, 
EPA proposed to approve the 
plan for one of the two PM-
10 standards, the annual stan-
dard, but took no action on 
the 24 hour standard.  Conse-

quently, in May 2001, the 
Center filed a citizen suit in 
U.S. District Court  to compel 
EPA to take action.  
 
The parties entered into a 
Consent Decree requiring 
EPA to take action on the 24 
hour standard on or before 
September 14, 2001, and to 
approve or disapprove the 
entire plan by January 14, 
2002. 
 
On July 25, 2002, EPA pub-
lished its final approval of the 
Serious Area Plan.  The ap-
proval also granted the Phoe-
nix area the maximum five 
year extension of the attain-
ment deadline, giving the area 
until December 31, 2006 to 
come into compliance with 
the national air quality stan-
dards for PM-10.  However, 
EPA had approved the plan 
without requiring the area to 
adopt the “most stringent 
measures” included in other 
plans elsewhere in the coun-
try, an express condition of 
any extension of the attain-
ment deadline.   
 
Because the approved plan 
did not include the control 
measure of low emission or 
“CARB” diesel—a control 

(Continued on page 4) 
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I n early January 2009, 
the Court Monitor in 
Arnold v. ADHS sub-

mitted her 2008 Inde-
pendent Review, which 
documented a pattern of 
noncompliance with 
court-ordered treatment 
standards for the seriously 
mentally ill. The Gover-
nor, Arizona Department 
of Health Services and the  
Center advised the Court 
that they had agreed to 
immediately develop a 
process for "finding solu-
tions to the issues raised 
in the Review."  As a re-
sult, despite noting its 
"serious concern and frus-
tration," the Court contin-
ued the status conference 
until May 18, 2009 in or-
der to afford the State ad-
ditional time to report on 
their activities. 
 
At the May court hearing, 
the Governor’s attorney 
explained that over the 
summer the Governor 
would create a task force 
that included various leg-
islative and local leaders 
to come up with a consen-
sus on what needed to be 
done to improve the sys-
tem.  Based upon these 

assurances, the Court 
agreed to the Governor's 
request for a further ex-
tension to develop solu-
tions to the behavioral 
health crisis in Maricopa 
County. 
 
Yet, even with the exten-
sion, no task force was 
ever appointed.  As a 
result, class members are 
in exactly the same pre-
carious position they 
were ten months ago 
when the Monitor con-
ducted her 2008 Inde-
pendent Review. 
 
In September, the Gov-
ernor asked for a further 
extension to respond to 
the Court's nine month 
old directive. The Court 
granted the extension but 
instructed the Governor 
to submit a substantive 
proposal – not merely a 
description of a process 
or the creation of a task 
force –that described in 
reasonable detail the 
structural reforms that 
the Governor believes 
are necessary to facili-
tate prompt compliance 
with the Court's existing 
orders and with current 

Arizona law for persons 
with serious mental ill-
ness.   
 
On October 20, 2009, the 
Governor finally submit-
ted her proposal to change 
the behavioral health sys-
tem.  Unfortunately, it is 
completely inadequate.  
Specifically, the Governor  
has proposed  moving the 
funding and responsibility 
for mental health services 
for Medicaid eligible indi-
viduals who are not mem-
bers of the class in Arnold 
to the AHCCCS Health 
Plans.   
 
With respect to class 
members, the Governor 
has suggested that the 
state create a pilot for a 
small number of class 
members by contracting 
with one entity to provide 
both mental health and 
physical health services to  
class members who are 
Medicaid eligible.  
 
The Center has advised 
the Governor’s staff that 
the proposal is entirely 
inadequate and will be 
advising the Court ac-
cordingly. 

Governor’s Proposal 
 Falls Short  
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State Lands cont... 

THANK YOU 
 

The Center would 
like to thank 

LEXIS-NEXIS for 
its continuing grant 

of computerized  
legal research  

services. 

Education Association and 
is representing Rae Ann 
Rumery and John Skarhus, 
Arizona teachers and tax-
payers.  If the Attorney 
General declines to take ac-
tion, the Center will file the 
appropriate lawsuit in state 
court to not only stop any 
future raids on state trust 
land proceeds but recover 
any amounts that have al-
ready been illegally taken.   

(Continued from page 1) 

energy programs for schools 
that are tied to specific goals 
that allow school districts to 
take advantage of those pro-
grams with little or no up-
front costs. 

 
We are committed to work-
ing with SRP management 
to help develop a more re-
sponsible pricing proposal 
for submission to the Board 
in late December.   

(Continued from page 5) 

SRP continued... 

measure included in Califor-
nia’s plan—the Center filed 
a Petition for Review of the 
Serious Area Plan with the 
Ninth Circuit Court of Ap-
peals.  In ruling on that Peti-
tion, the Ninth Circuit held 
that EPA’s approval of the 
Serious Area Plan was arbi-
trary and capricious and re-
manded the action to the 
EPA for further considera-
tion of whether Arizona's 
decision to reject CARB 
diesel as an emissions con-
trol measure complied with 
the requirements of the 
Clean Air Act. 
 
In June 2005, EPA proposed 
to reapprove the plan, still 
without the CARB diesel, 
and finalized the reapproval 
in July 2006.  Once again, 
we petitioned for review; 
however, that action was 
resolved through a volun-
tary remand when it became 
apparent that the area would 
not be able to meet the ex-
tended attainment deadline 
of December 31, 2006.  In 
March 2007, EPA filed a 
proposed finding of nonat-
tainment and the final notice 
of nonattainment was pub-
lished in June, 2007. 
 
This failure to meet the ex-
tended deadline meant that 
the state was now required 
to submit a revised plan that 
showed a reduction in PM-

(Continued from page 2) 10 or PM-10 precursor emis-
sions of not less than 5 per-
cent each year until attain-
ment.  Arizona had until De-
cember 2007 to submit its 5% 
plan to EPA.  The state sub-
mitted a plan by that date and 
EPA then had until June 30, 
2009 to approve or disap-
prove the submitted plan.  
Unfortunately, EPA has not 
yet taken any action on the 
plan.  This is largely because 
the area continues to violate 
the standard, and the plan was 
premised on the area having 
“clean” data (no violations) 
beginning in 2008.   
 
Because EPA has taken no 
action on the 5% plan, in 
early August the Center sent a 
60 day notice of intent to sue.  
Those 60 days have now ex-
pired and we will be filing an 
action in federal district court.  
The main purpose of the suit 
is to keep the pressure on 
both EPA and the state to ag-
gressively address the con-
tinuing violations.  If the plan 
is not approvable in its cur-
rent form, EPA should disap-
prove it and start the sanc-
tions clock.   Historically, it 
has taken the threat of sanc-
tions to get the state to seri-
ously address the air quality 
problems in the Phoenix area.  
Given the current political 
climate, it appears that the 
threat of sanctions is needed 
again.   

5% Plan Suit continued... 
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operating costs and cut its 
budget just as everybody else 
is being required to do in 
these difficult economic 
times.  Most importantly, the 
Center pointed out that SRP 
should carefully evaluate re-
ducing the $48 million that it 
had planned to provide by 
way of a subsidy to the cost 
of storing and delivering wa-
ter to the Salt River Valley 
Water User’s Association.  
SRP’s water customers cur-
rently pay prices below the 
cost of actually storing and 
delivering the water and 
should be expected to share 
the burden of increased costs 
just as much, if not more, 
than SRP’s electric custom-
ers. 

 
In the face of increasing pres-
sure from its customers, SRP 
announced in early Septem-
ber that it would be with-
drawing its pricing proposal 
and submitting a revised pro-
posal in late December.  The 
Center applauded SRP’s deci-
sion to postpone the pricing 
proceeding and provide 
SRP’s management with suf-
ficient time to conduct a com-
plete reevaluation of the pro-
posal.  The Center empha-
sized that SRP should be fo-
cusing on costs reductions in 
all areas that are not directly 

SRP TO SUBMIT REVISED  
PRICING PROPOSAL 

I n July, Salt River Project 
(“SRP”), notified its cus-
tomers that it planned to 

increase electric rates for resi-
dential customers by over 
10% effective with the No-
vember billing cycle.  The 
Center immediately inter-
vened in the pricing proceed-
ing and began to submit ques-
tions and requests for docu-
ments to SRP relating to the 
proposed rate increase. 

 
Based on information re-
ceived by the Center, it ap-
peared that over half of the 
$215 million rate increase 
was to pay for the construc-
tion and operation of 
Springerville Unit 4, a new 
coal fired generating unit at 
the Springerville Power Plant 
in northeastern Arizona that 
cost over $1 billion to build.  
The Center asserted that the 
power represented by the new 
coal plant was unneeded by 
SRP customers and therefore 
represented excess capacity.  
Additionally, we questioned 
the wisdom of going forward 
with a coal fire generation 
plant at a time when it was 
obvious that there would be 
carbon regulation. 

 
At the same time, it was obvi-
ous that SRP had not done 
nearly enough to reduce its 

related to providing reliable 
electric service to customers.   

 
The Center specifically iden-
tified SRP’s advertising, lob-
bying, sponsorships, charita-
ble contributions and salaries 
as areas that needed closer 
scrutiny.  We also pointed out 
that it was more important 
than ever for SRP to make 
programs available to cus-
tomers that would help them 
mitigate the impact of any 
rate increase.  That means 
making enhanced energy effi-
ciency programs available on 
a broad basis to SRP custom-
ers allowing SRP customers 
to manage their energy con-
sumption more efficiently and 
reduce operating costs for 
SRP.   

 
We also proposed that SRP 
establish a program for Ari-
zona’s public schools to give 
them more and better tools to 
cope with increases in their 
utility costs.  As the Arizona 
Legislature continues to cut 
education funding, it is more 
critical than ever that Ari-
zona’s public schools lower 
their utility costs so they can 
put those savings into the 
classroom.  Such a program 
for SRP should establish en-
ergy efficiency and renewable 

(Continued on page 4) 
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