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THE CENTERLINE

The Center Succeeds in Stopping the
Legislature’s Unlawful Fund Sweeps

his fall we saw two victo-
ries in litigation brought by
the Center to challenge

unlawful fund sweeps by the
legislature.

The first victory was in Pais/ey v.
Darwin, where the Center chal-
lenged the legislature’s decision
to stop using lottery proceeds to
fund transit, and redirect that
money to the general fund. On
September 2, 2011, the same day
that he heard oral argument on
the parties' Motions for Sum-
mary Judgment, Judge David
Campbell issued an order ruling
in favor of the Center and declar-
ing the legislature's action a viola-
tion of federal law.

This case started back in early
2010 when the Arizona legisla-
ture decided that in these tough
economic times clean air was
something the state simply could
not afford, so it repealed a 1993
statute directing a significant per-
centage of lottery proceeds to
expand and support public tran-
sit. The 1993 statute, which di-
rected lottery funds to a "Local
Transportation Assistance
Fund" ("LTAF") was adopted in
response to the 1990 Clean Air
Act Amendments and was in-
cluded in the state's implementa-
tion plan ("SIP") for Maricopa

County as a control measure that
would reduce carbon monoxide,
ozone and particulate matter.
Once EPA approved that SIP, the
funding commitment became
federally enforceable by citizen
suit under the Clean Air Act.
Therefore, shortly after the legis-
lature stripped the funding, the
Center sent the state a required
60-day notice stating that

the repeal of the LTAF violated
Arizona's SIP and demanding that
the state restore the transit fund-
ing at least for Maricopa

County. When Governor Brewer
and the Arizona Department of
Environmental Quality refused to
act, the Center filed a lawsuit in
federal court.

Although the case took some
time to work its way through the
judicial system, in early Septem-
ber 2011, the district court ruled
that federal law preempted state
law and the legislature was pro-
hibited from sweeping the funds
earmarked for Maricopa County.
A few weeks later, the court en-
tered a permanent injunction or-
dering the state to restore the
funding. The ruling means that
approximately $10 million in lot-
tery income will be restored an-
nually to the Maricopa County
transit authority.

The second case also involved a
sweep of about $10 million dollars.
This time it was state trust land
sales proceeds that were unlaw-
fully appropriated by the legisla-
ture to fund the State Land Depart-
ment. It started in 2009. when
the legislature enacted a law that
allowed the Arizona State Land
Commissioner to divert up to 10%
of state trust land proceeds each
year to fund the Department.

The Center challenged the new
statute in Aumery v. Baier, and last
fall, the trial court ruled that the
use of trust sale proceeds to cover
administrative costs violated the
unambiguous provisions of the
Arizona Constitution. The Com-
missioner appealed the lower
court’s decision, but this month,
the Arizona Court of Appeals af-
firmed. On November 10, 2011, the
Court of Appeals held that the Ari-
zona Constitution prohibits the
state from using state trust land
proceeds to fund the State Land
Department. The court held that
under the Arizona Constitution,
those funds are supposed to be
deposited into accounts for the
benefit of the beneficiaries of state
trust lands, principally Arizona’s
public schools. The Commissioner
has not yet indicated whether she
will seek review by Arizona Su-
preme Court
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n October 19, the Arizona

Court of Appeals heard

arguments in a special

action filed by the Center
regarding the state’s decision to
ignore a citizen initiative and deny
health care benefits to eligible indi-
viduals.

The petition for special action was
filed by the Center, the William E.
Morris Institute for Justice and the
Arizona Center for Disability Law
from the decision of Maricopa
County Superior Court Judge Mark
Brain on August 10, 2011. Judge
Brain ruled that the requirements
in Proposition 204 enacted by Ari-
zona voters in 2000 extending
health care benefits to all individu-
als below 100% of the federal pov-
erty level and requiring the legisla-
ture to appropriate supplemental
funds was merely wishful thinking
on the part of Arizona voters.
Judge Brain determined that be-
cause the Proposition itself did not
appropriate funds, Arizona voters
could not require the legislature to
appropriate the necessary funds to
support expanded health care
benefits from the Arizona Health
Care Cost Containment System
(“AHCCCS”).

The language of Proposition 204
became the topic of substantial
discussion at the argument in front
of the Court of Appeals. The
Proposition provides that “to en-
sure that sufficient monies are
available to provide benefits to all
persons who are eligible” funding
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would come from the Arizona
Tobacco Litigation Settlemnent
Fund and “shall be supplemented,
as necessary, by any other avail-
able sources including legislative
appropriations and federal mon-
ies.” The state and AHCCCS ar-
gue that use of the word
“available” means that it is en-
tirely within the legislature’s dis-
cretion to determine whether it
would provide supplemental
funding to support the entire low
income population. In this case,
AHCCCS determined that be-
cause of the legislature’s funding
reductions that it would stop en-
rolling adults without dependent
children.

The Center argued that couldn’t
be a reasonable interpretation of
the provision because the initia-
tive also expressly prohibited the
executive and legislative
branches of government from
establishing a cap on the number
of eligible persons who could
enroll in the AHCCCS system.
Additionally, if it was up to the
legislature to determine whether
funding would be provided, then
the funding provision of the initia-
tive would not “ensure” much of
anything. In effect, if the state
and AHCCCS'’s interpretation of
the initiative language was cor-
rect, the initiative and its require-
ment to provide health care to
low income people would be
meaningless. The Court is ex-
pected to issue a decision in the
near future.
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COMMISSION GRANTS REHEARING
ON WASTE INCINERATOR

bout a year ago, Mo-

have Electric Coopera-

tive, a utility serving

northwestern Arizona,
filed an application with the Ari-
zona Corporation Commission for
approval of a waste-to-energy
facility as a pilot program under
the Commission’s renewable en-
ergy rules. The renewable en-
ergy rules require Arizona utili-
ties to secure a certain percent-
age of their sales from renew-
able energy resources like solar,
wind and geothermal. Instead of
doing that, Mohave wants the
Commission’s approval to deviate
from the rule and substitute en-
ergy from a facility that would
burn garbage to produce elec-
tricity.

The Center intervened in the pro-
ceeding on behalf of the Sierra
Club-Grand Canyon Chapter. We
opposed Mohave’s application
because a determination by the
Commission that garbage incin-
eration qualifies as “renewable
energy” would undermine the
Commission’s renewable energy
rules. At the time those rules
were passed in 2007, the Com-
mission explicitly decided to ex-
clude garbage incineration as a
renewable energy resource. It
was a hotly debated issue with
opponents of garbage incinera-
tion contending that because typi-
cal municipal waste includes pe-
troleun based products and haz-
ardous material, its incineration
should not be included with other

clean renewable energy re-
sources like solar, wind and
geothermal. The Commission’s
rules do recognize biomass as
a renewable energy resource
but only because the definition
is limited to non-petroleum
based biogenic material like
wood and plant matter. As a
result, the Commission deter-
mined that garbage incineration
would not be included in the
definition of a renewable en-
ergy resource.

That didn't stop Mohave from
filing an application to have a
proposed waste incinerator
designated as renewable en-
ergy. The designation is impor-

tant because without it, the pro-

posed facility would not be eco-
nomically viable. Mohave is
working with a company called
Reclamation Power Group who
proposes to build a 12 mega-
watt facility near Surprise, Ari-
zona. The facility would likely
burn municipal waste from the
city of Glendale and would re-
quire approximately 500 tons
of garbage per day. Burning
500 tons of garbage every day
is not going to help the Valley’s
air quality. Nor is it going to
help promote recycling pro-
grams.

When the matter was consid-
ered at the Commission’s open
meeting in July, we requested
an evidentiary hearing. The
Commission gave us one on

less than 24 hours notice which
made it impossible to produce
the evidence necessary to op-
pose the application. Even with
the abbreviated evidentiary hear-
ing granted by the Commission,
we were prohibited from exam-
ining any witness for more than
ten minutes.

On July 25, the Commission ap-
proved the company’s application
by a 3 - 2 vote and we filed an
application for rehearing based
upon the irregularities in the ini-
tial hearing conducted by the
Commission. In August, the Com-
mission granted our application
for rehearing and has scheduled
a week long hearing to consider
the application beginning Novemn-
ber 28, 2011. If the Commission
determines that burning garbage
qualifies as renewable energy,
then it’s kind of hard to imagine
what wouldn't qualify.
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en years after securing the

right of environmental or-

ganizations to file applica-
tions for grazing leases, the Ari-
zona State Land Department is still
protecting ranchers from competi-
tion even though the State School
Land Trust could benefit from the
additional revenues that healthy
competition for grazing leases
could produce. There are over 8
million acres of state trust land in
Arizona under grazing leases; yet,
those leases produce only $2.5
million annually for the Trust.

In 2006, Wildearth Guardians, an
environmental group based in New
Mexico whose mission is protec-
tion of wild places and riparian
areas, applied for a grazing lease
near Springerville, Arizona. The
lease covers about 6,000 acres
and is rated for 87 cattle by the
Land Department. That means
that at an annual monthly rental
rate of $2.40 per head of cattle,
the lease was costing the rancher
about $200 a month. In the appli-
cation Wildearth Guardians submit-
ted to the Land Department, it indi-
cated it would pay about four times
the minimum amount that was be-
ing paid by the rancher.

The Commissioner initially decided
to receive sealed bids and
Wildearth Guardians and the
rancher each submitted one. How-
ever, before the Commissioner
could open the bids, the rancher
appealed his decision to even re-
quest them. After a three day
hearing, an administrative law
judge (“ALJ") recommended that
the Commissioner reverse his deci-

sion to require bids and sug-
gested he simply award the lease
to the rancher at the minimum
rate. The decision was based
almost exclusively on the testi-
mony of Land Department staff
who claimed that the rancher
would be a superior leasee. Inex-
plicably, the Land Commissioner
agreed with the ALJ and
awarded the lease to the rancher
at the minimum rate without ever
opening the submitted bids.

The Center challenged the Com-
missioner’s decision in Maricopa
County Superior Court and ar-
gued that the Commissioner had
violated the Enabling Act, a fed-
eral law creating the land trust
when Arizona was admitted to
the Union in 1912, and the Arizona
Constitution. Both require that no
state trust land can be sold or
leased “except to the highest and
best bidder “ We argued that the
Commissioner had violated this
requirement by failing to con-
sider, much less open, the sealed
bids that had been submitted.
We further argued that it was
irresponsible of the Commis-
sioner as trustee to settle for the
minimum rental rate when it was
obvious that it could obtain
greater revenue from either
Wildearth Guardians or the
rancher for the leased property.

Maricopa County Superior Court
Judge John Ditsworth rejected
our appeal in a terse decision
issued on October 17, 2011.
Judge Ditsworth affirmed the
decision of the Land Commis-
sioner to forego additional in-

come for the trust because
Wildearth Guardians had failed to
provide “substantial evidence to
the court to demonstrate that the
decision” was arbitrary, capri-
cious or an abuse of discretion.
That constitutes the Judge’s en-
tire discussion of our argument
that the Enabling Act and the Ari-
zona Constitution had been vio-
lated. We will appeal from this
decision to the Arizona Court of
Appeals. The right to apply for a
grazing lease that we established
through a Supreme Court deci-
sion in 2001 doesn’t mean much
if offers to pay additional rent
and benefit the school trust are
simply ignored by the Land De-
partment.

Center Files Amicus Brief in
Redistricting Case

n November 10, 2011, the

Center filed an Amicus

Brief in the special action
brought in the Arizona Supreme
Court to challenge the removal of
the Chair of the Independent Re-
districting Commission by the
Governor. The Center’s Amicus
Brief was filed on behalf of Ann
Eschinger, Dennis Michael Burke
and Bart Turner, the co-chairs of
the drafting committee for
Proposition 106, the proposition
that established the Independent
Redistricting Commission. The
proponents of Proposition 106
believed that an independent
commission would remove parti-
sanship and politics from the re-
districting process as much as
possible.

(Continued on page 5)
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Voucher Redux

ust two years after the Ari-

zona Supreme Court struck

down as unconstitutional the

voucher program in Cain v.
Horne, the Arizona legislature did it
again: enacted an unconstitutional
voucher program supposedly tai-
lored to help disabled children, but
really intended to ultimately lead to
the defunding of public schools.

In September, the Center along
with co-counsel Peters & LaSota,
filed an action challenging this
unlawful use of public funds. The
case, Niehaus v. Huppenthal, as-
serts that this latest legislation
violates Article 9, Section 10, of the

Redistricting Amicus cont.

(Continued from page 4)

The initiative allowed for removal
of a commissioner by the governor
with the concurrence of two-thirds
of the Arizona Senate. However,
the drafters of Proposition 106,
intended that removal could only
be accomplished for serious of-
fenses like bribery or extortion.
Instead, the Governor removed the
Chair based on her view that the
draft maps produced by the Com-
mission were “unconstitutional”
and that the Chair had violated Ari-
zona’s open meeting law. These
aren't the kinds of offenses the
drafters had in mind that could be
used as a basis for removal.

The Supreme Court heard argu-
ments on November 17, 2011 and
issued an order reinstating the
chair later that same day with an
opinion to follow.

Arizona Constitution, which has
been referred to by the courts as
the Aid Clause. In Cain v. Horne,
the Arizona Supreme Court ruled
that the earlier voucher statutes
violated the Aid Clause because
they authorized the indirect
transfer of public funds to private
schools. Senate Bill 1553 does
the same thing. The enactment
authorizes scholarships only for
pupils who attend private
schools. The enactment permits
the scholarship funds to be used
for some purposes other than
paying tuition at the pupil’s pri-
vate school. Payment of tuition is
inevitably what the scholarship
funds would primarily be used
for. Senate Bill 1553 is therefore
invalid in light of the decision in

Cain v. Horne.

The lawsuit also asserts that
Senate Bill 1553 violates Article
2, Section 12, of the Arizona Con-
stitution. That provision prohibits
public money from being appro-
priated for or applied to any reli-
gious instruction. Because the
scholarship funds may be used to
pay tuition at religious schools
and those schools do not need
not alter their practices to re-
ceive the funds, the money will be
both appropriated for and applied
to religious instruction in violation
of the Arizona Constitution. Plain-
tiffs have moved for a prelimi-
nary injunction, and a hearing on
their Motion has been set for
November 28, 2011 before Judge
Maria del Mar Verdin.

hanks to all of the Center

supporters who came out

to our Tucson event held
October 9, 2011 in the home of
Stanley and Norma Feldman.
The evening was a terrific suc-
cess! It was one of those gor-
geous fall nights Tucson is known
for, and the setting couldn't have
been more lovely. The Center
was able to recognize two won-
derful lawyers and community
leaders for the important work
they are doing and reconnect
with our Tucson friends.

Toni Massaro was honored for
the tremendous work she has
done for both the legal and nonle-

gal community as a respected
emissary for the legal profession.
In accepting her award, she re-
minded all of us how truly inspir-
ing she can be. Nina Rabin was
honored for her work with the
College of Law immigration clinic
and the Bacon Immigration Law
and Policy Program. Nina’s work
on behalf of immigrant women
and their children has brought to
the forefront the challenges and
hardships our current immigra-
tion policy imposes on innocent
victims.

The evening was such a success,
we are hoping to make this an
annual event!




dedicated to ensuring government accountability Nonprofit O[\ganization
and protecting the legal rights of Arizonans us Postage Paid

Phoenix, Arizona
ARIZONA CENTER FOR LAW 202 EAST MC DOWELL ROAD SUITE 153 Permit No. 1202

IN THE PUBLIC INTEREST PHOENIX, ARIZONA 85004

ADDRESS SERVICE REQUESTED

Please make any address or name changes to your mailing label and return it to the Phoenix office .
Printed on Recycled Paper

: Your support helps us continue our important work

| Enclosed is my contribution:
|_$1,000 __$500 __%$150 __%100 __%$75 __%$50 Monthly$

| Name: Email:
:Address:

| City: State: Zip:
| . . .

|—— 1 wish my donation to remain anonymous.

: Payment: Check Enclosed (payable to Arizona Center for Law in the Public Interest)

JorCharge: ___ visa __ Mastercard ___ American Express
: Card No. Exp.Date.____
| Signature:

Please return this form to:
Arizona Center for Law in the Public Interest
| 202 E. McDowell Rd., Suite 153, Phoenix, AZ 85004

Thank you for your support/
Your donation is tax-deductible to the extent allowed by law.



